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Abstract

In a digital age where data functions as a pivotal economic asset, cross-border mergers and acquisitions
(M&As) are increasingly governed by the intricate matrix of data protection and privacy laws. This
study offers a critical legal appraisal of the implications arising from disparate data governance regimes
in international M&A transactions. Emphasizing the friction between stringent regulatory frameworks
and comparatively lenient jurisdictions, it investigates the ways in which such legal asymmetries affect
due diligence procedures, asset valuation, deal structuring, and post-merger data integration.

The research further examines the growing prominence of data-related liabilities, the intensification of
regulatory scrutiny as a determinant of transactional viability, and the expanding purview of legal due
diligence in this context. It analyses the extraterritorial scope of data protection statutes and the
enforcement mechanisms employed by supervisory authorities across borders. By engaging doctrinal
analysis and illustrative case studies, the paper highlights the urgent need for cohesive legal
harmonization, strengthened transnational regulatory collaboration, and anticipatory legal risk
management.

In conclusion, this inquiry affirms that data protection has transcended its former status as a peripheral
compliance issue to become a central legal challenge in cross-border M&As one that necessitates refined
legal insight and jurisdiction-sensitive adaptability.
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1. Prologue

In the contemporary digital economy, data has evolved into a fundamental asset—comparable in value
and strategic significance to physical and financial capital. As corporations increasingly engage in cross-
border mergers and acquisitions (M&As), the governance of personal and corporate data emerges as a
critical legal frontier. The proliferation of data protection and privacy regulations worldwide has not
only redefined corporate compliance landscapes but has also introduced complex legal variables into
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transactional frameworks. This research interrogates the legal implications of such regulations in the

context of cross-border M&As, where the convergence of differing legal systems often breeds
uncertainty, regulatory friction, and operational risk.

The relevance of this study lies in the growing intersection between data governance and transnational
corporate activity. Laws such as the European Union’s General Data Protection Regulation (GDPR),
the California Consumer Privacy Act (CCPA), and China’s Personal Information Protection Law
(PIPL) exhibit extraterritorial application, imposing obligations on entities far beyond their
geographical borders. In contrast, several jurisdictions continue to operate under fragmented or
underdeveloped data regimes. This disparity in legal maturity poses a formidable challenge to the
structuring, negotiation, and execution of international M&A deals. As data-driven assets increasingly
influence corporate valuations, the legal treatment of data becomes integral to the success and
legitimacy of such transactions’.

1.1 Significance of the Study

This research is both timely and critical. The exponential rise in cyber risks, coupled with heightened
regulatory vigilance, demands a legal re-examination of how data protection and privacy laws intersect
with corporate acquisitions. Regulatory non-compliance in this domain can lead not only to severe
financial penalties but also to reputational damage and, in some instances, the unravelling of entire
transactions. By undertaking a legal critique of current frameworks and enforcement trends, this study
contributes to the broader understanding of data as a legally protected asset within cross-border
corporate consolidations.

1.2 Objectives and Research Questions

The principal objective of this research is to critically appraise the legal impact of data protection and
privacy regulations on cross-border Mé&As. Specifically, it seeks to:

1) Analyse how data privacy laws influence the legal structuring and documentation of M&A
transactions.

2) Evaluate the role of data protection compliance in legal due diligence and risk allocation.
3) Explore the jurisdictional challenges posed by conflicting or overlapping data regulations.

4) Examine the role of regulatory authorities and enforcement mechanisms in shaping
transactional legality.

The study will be guided by the following core research questions:
1) How do divergent data protection regimes affect legal risk in cross-border M&As?
2) What legal strategies are employed to mitigate data-related liabilities during transactions?

3) To what extent do data protection authorities influence the enforceability and structure of
international M&A deals?

1.3 Methodological Framework

7 “Invisible Threats: Why Cybersecurity Due Diligence Is Non-negotiable in M&A,” Reuters, Jan. 24, 2025,
Available at: https://www.reuters.com/legal/transactional/invisible-threats-why-cybersecurity-due-diligence-is-
nonnegotiable-ma-2025-01-24/. (Last visited on May 10, 2025)
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This research adopts a doctrinal legal methodology, primarily involving the critical analysis of statutes,
regulatory instruments, case law, and scholarly commentary. Comparative legal analysis is employed
to examine the interplay between differing data regimes particularly the GDPR, CCPA, and PIPL
against the backdrop of transnational corporate transactions. The study is further enriched by
qualitative insights derived from select case studies of high-profile M& As that have encountered legal
obstacles due to data protection concerns.

1.4 Scope and Limitations

The scope of this study is limited to the legal dimensions of data protection and privacy in the context
of cross-border M&As. While it references economic and technological considerations to contextualize
legal discourse, it does not delve into technical cybersecurity measures or purely economic valuation
models. Additionally, the study focuses on major regulatory jurisdictions with established data
protection laws, acknowledging that many emerging markets remain underrepresented due to limited
legislative development or access to case-specific data.

In sum, this research offers a rigorous legal exploration of an increasingly pivotal aspect of international
business, aiming to illuminate the evolving legal landscape that governs data within cross-border
corporate consolidations.

2. Regulatory Landscape and Jurisdictional Conflicts

In the era of data-driven economies, cross-border mergers and acquisitions (Mé&As) are not only
governed by financial, operational, and strategic considerations but are also profoundly influenced by
the diverse and often conflicting regulatory landscapes governing data protection and privacy. This
section explores the intricate global patchwork of data laws, the extraterritorial reach of major
regulations, the jurisdictional tensions that arise during cross-border transactions, and case studies that
highlight the real-world impact of such legal discord.

2.1 Global Overview of Data Protection Laws

The global regulatory landscape surrounding data protection has undergone a significant
transformation over the past two decades, moving from sector-specific or fragmented frameworks
toward more comprehensive legislative regimes. While some countries have established robust, rights-
based laws protecting personal data, others maintain weak or non-existent regulatory structures,
creating an asymmetrical global governance architecture.

The European Union’s General Data Protection Regulation (GDPR) stands as the most influential and
far-reaching data privacy law to date. Enacted in 2018, the GDPR introduced a harmonized legal
framework across the EU, emphasizing individual rights, corporate accountability, and strict data
processing norms. Its principles such as lawfulness, fairness, transparency, purpose limitation, data
minimization, and storage limitation have become global benchmarkss.

In the United States, data protection is characterized by a sectoral approach. While laws like the
California Consumer Privacy Act (CCPA) and its successor, the California Privacy Rights Act
(CPRA), provide robust rights for California residents, the absence of a federal privacy law creates
inconsistencies across jurisdictions. U.S. regulatory philosophy tends to prioritize consumer protection

8 General Data Protection Regulation (EU) 2016/679, art. 44, Available at: https:/eur-
lex.europa.eu/eli/reg/2016/679/0j. (Last visited on May 10, 2025)
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and data security over broad informational self-determination, which can clash with more stringent
international standards®.

China’s Personal Information Protection Law (PIPL), which came into effect in 2021, reflects the
country’s assertive regulatory posture. Drawing from elements of the GDPR, it establishes rigorous
data localization, consent, and cross-border transfer rules. However, its embedded national security
considerations and state surveillance allowances introduce complexities not found in Western models'.

Other notable frameworks include Brazil’s Lei Geral de Protecao de Dados (LGPD), India’s Digital
Personal Data Protection Act (DPDP), and the Africa Union Convention on Cyber Security and
Personal Data Protection (Malabo Convention). These emerging regimes seek to align with global best
practices but vary significantly in enforcement capacity and legal precision.

The coexistence of these disparate frameworks creates a regulatory mosaic that M&A actors must
navigate with precision. The absence of a globally unified standard renders due diligence and
compliance efforts both costly and legally uncertain, particularly when transactions involve
jurisdictions with incompatible regulatory philosophies.

2.2 Extraterritorial Reach and Its Legal Implications

One of the defining features of modern data protection regimes —especially the GDPR and the PIPL is
their extraterritorial application. These laws extend beyond their national boundaries, applying to
foreign entities that process personal data of residents within the regulating country or region,
regardless of where the processing occurs.

Under Article 3 of the GDPR, the regulation applies not only to entities established within the EU but
also to non-EU companies that offer goods or services to, or monitor the behaviour of, EU data subjects.
This expansive scope imposes significant compliance burdens on companies globally, particularly
those pursuing M&A opportunities that involve access to or control over EU resident data.

Similarly, the PIPL asserts jurisdiction over foreign entities processing the data of Chinese individuals
where such processing serves to provide products or services, analyse behaviours, or otherwise
influence Chinese citizens. In addition to requiring local representation in China, PIPL mandates
rigorous cross-border transfer mechanisms and government oversight, creating potential friction
during post-merger integration phases.

These extraterritorial provisions present substantial legal implications:

a) Conflict of laws: An acquiring company may find itself subject to conflicting obligations for
example, compelled to disclose data under one jurisdiction while prohibited from doing so
under another.

° Digital Personal Data Protection Act, 2023, Available at: https://www.reuters.com/article/us-india-data-
idUSKBN2A20I16. (Last visited on May 10, 2025)

10 Personal Information Protection Law of the People's Republic of China, Available at:
https://www.reuters.com/article/us-china-data-idUSKBN2A2016. (Last visited on May 10, 2025)

' EU-US Data Privacy Framework, Available at: https://www.reuters.com/article/us-eu-privacy-
idUSKBN2A20I16. (Last visited on May 10, 2025)
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b)

<)

d)

Increased compliance cost: The need for multiple, often redundant data impact assessments,
local representatives, and tailored data governance models dramatically increase the
transaction’s legal and operational cost.

Transaction timing and feasibility: Regulatory approvals and mandatory notification
requirements, especially involving sensitive data, can delay or derail deals.

Civil and criminal liability: Failure to comply with extraterritorial laws can result in severe
penalties, including multi-million-dollar fines, bans on processing data, and reputational harm.

Consequently, legal advisers in M&A transactions must approach data-related regulatory issues with
a jurisdiction-specific, risk-sensitive mindset, ensuring that extraterritorial exposure is fully mapped
and mitigated prior to closing.

2.3 Jurisdictional Tensions in Cross-Border M&A Transactions

Cross-border M&A deals are frequently beset by jurisdictional tensions, which arise when acquirer
and target entities are subject to fundamentally incompatible data protection frameworks. These
tensions manifest in several critical stages of the transaction lifecycle.

ii.

iii.

iv.

Due Diligence Phase: Legal teams must navigate confidentiality restrictions, data localization
requirements, and transfer limitations during the exchange of information. For example, under
China’s PIPL, transferring employee or consumer data abroad for diligence may require
government approval or security assessments delaying disclosures and impeding risk
evaluation.

Negotiation of Terms: Buyers often insist on representations and warranties regarding
compliance with global data laws, while sellers in less-regulated jurisdictions may struggle to
provide such assurances. Disputes frequently arise over indemnity caps, breach thresholds,
and responsibility for historical non-compliance.

Regulatory Approval: Many jurisdictions now require data-related regulatory clearance. The
GDPR’s merger notification process involves scrutiny by data protection authorities (DPAs),
who may issue recommendations or impose conditions. Likewise, under China’s Cybersecurity
Law, deals involving critical information infrastructure operators must undergo national
security reviews.

Post-Merger Integration: Harmonizing data practices across disparate jurisdictions presents
one of the most formidable challenges. Differing standards regarding consent, data retention,
and subject rights can obstruct operational unification, frustrate HR processes, and complicate
system interoperability.

Jurisdictional tensions are not merely legal abstractions they have tangible consequences for deal
valuation, structure, timing, and feasibility. In some instances, unresolved regulatory conflicts have led

to partial acquisitions, joint ventures, or the abandonment of deals altogether'2.

2.4 Case Studies Illustrating Regulatory Discord

12 “The Vital Role of Cybersecurity Representations and Warranties in M&A,” Reuters, Jan. 30, 2025, Available
at: https://www.reuters.com/legal/transactional/vital-role-cybersecurity-representations-warranties-ma-2025-01-
30/. (Last visited on May 11, 2025)
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The practical consequences of regulatory disharmony are best understood through empirical

illustration. Several high-profile M&A transactions have encountered turbulence or termination due to
data protection concerns.

i. ~ Facebook/WhatsApp (EU, 2014-2017)
Following Facebook’s acquisition of WhatsApp, the European Commission approved the
transaction but later imposed a €110 million fine for misleading statements regarding data
sharing between platforms. The deal subsequently attracted the scrutiny of several EU data
protection authorities, leading to compliance orders and prolonged legal battles. The case
highlighted the risks of post-closing regulatory reinterpretation and the importance of
transparent data integration plans.

ii. Microsoft/LinkedIn (Global, 2016)
Although approved in multiple jurisdictions, Microsoft’s acquisition of LinkedIn faced varying
levels of scrutiny regarding data use. European regulators imposed behavioural remedies,
requiring data separation and third-party access to LinkedIn APIs, reflecting jurisdictional
emphasis on competitive and privacy concerns.

iii.  Alibaba/Ant Group and U.S. Acquisition Concerns
In 2020, growing geopolitical and regulatory concerns around Chinese tech firms’ data access
led U.S. authorities to block several acquisitions involving Chinese acquirers. Although not
always explicitly citing privacy laws, the underlying rationale was often rooted in fears over
cross-border data flows, revealing how data concerns can influence national security reviews.

iv.  Google/Fitbit (EU, 2021)
Google’s acquisition of Fitbit raised concerns about sensitive health data being integrated into
Google’s advertising ecosystem. The European Commission approved the transaction
conditionally, requiring Google to silo health data from advertising operations for a decade.
The case underscores the increasing overlap between antitrust and privacy law in M&A
scrutiny.

These case studies reflect a growing trend: data protection concerns are now central to the regulatory
calculus in cross-border transactions. Inconsistent application, opaque standards, and post-hoc
enforcement all serve to compound the legal risks faced by merging entities?s.

The regulatory landscape surrounding data protection in cross-border mergers and acquisitions is not
only evolving rapidly but also growing increasingly fragmented and extraterritorial in scope. The lack
of harmonization among jurisdictions introduces profound legal uncertainty, complicating every phase
of a transaction from initial due diligence to post-merger integration.

3. Legal Dimensions of Due Diligence and Data Governance

In an era defined by the proliferation of digital assets and transnational data flows, cross-border
mergers and acquisitions (M&A) have evolved beyond mere financial and operational amalgamations.
Today, they hinge critically upon the legal architecture of data governance and privacy compliance.
Legal scrutiny now a must account not only for contractual and regulatory liabilities but also for latent

13 “GDPR, Al and Cybersecurity Considerations in M&A Transactions,” Hunton Andrews Kurth LLP, Aug. 21,
2024, Available at: https://www.hunton.com/insights/publications/gdpr-ai-and-cybersecurity-considerations-in-
m-a-transactions. (Last visited on May 12, 2025)
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data-related risks, which, if unexamined, may imperil the commercial viability and reputational
integrity of the post-transaction entity. Major dimensions of the interface of data and law in the field of
cross-border mergers and acquisitions are mentioned as follows!4.

3.1 Data Mapping and Compliance Audits: The Forensic Bedrock of Due Diligence

At the heart of any robust legal due diligence process lies data mapping, the systematic identification
and categorization of personal and sensitive data held, processed, or transferred by the target entity.
This exercise is not merely a technical inventory it constitutes a legal obligation and a strategic
diagnostic. Mapping enables the acquirer to evaluate whether the target’s data practices conform to the
principles of lawfulness, purpose limitation, data minimization, storage limitation, and integrity as
mandated by leading regulatory frameworks's.

Compliance audits, closely linked to mapping, provide a diagnostic evaluation of the target's
adherence to applicable data protection laws. These audits encompass:

a) The presence (or absence) of lawful bases for data processing;
b) Validity and scope of user consents;
C) Mechanisms for data subject rights management;

d) Cybersecurity controls and breach notification protocols.

In cross-border deals, mapping must also address data localization mandates and identify jurisdictional
variances in consent frameworks, particularly where data flows cross continents. For instance, China’s
Personal Information Protection Law (PIPL) and Brazil’s LGPD impose divergent standards from
GDPR, complicating universal compliance.

3.2 Legal Risk Assessment in M&A Due Diligence: Unmasking Latent Liabilities

The legal risk assessment stage is indispensable for illuminating potential exposure areas stemming
from non-compliance with data protection and privacy obligations. A key component of this
appraisal is the historical analysis of regulatory investigations, fines, and data breach incidents. Legal
counsel must inquire whether any supervisory authority (e.g., the UK Information Commissioner’s
Office or the U.S. Federal Trade Commission) has engaged with the target over past infractions or
unresolved complaints.

Further, the assessment must:

a) Identify gaps in privacy impact assessments (PIAs) and data protection impact assessments
(DPIAs);

b) Examine how the target manages data retention and disposal protocols;

C) Evaluate cross-border data export controls and adherence to extraterritorial regulatory
requirements;

14 “The Final Fortification: Using Indemnification to Shield Your M&A Investment from Cyber Risks,” Reuters,
Feb. 5, 2025, Available at: https://www.reuters.com/legal/transactional/final-fortification-using-indemnification-
shield-your-ma-investment-cyber-risks-2025-02-05/.Reuters (Last visited on May 22, 2025)

15 Debbie Heywood, “Dealing with Cross-Border Transfers and Other Data Protection Issues in M&A Deals,”
Taylor Wessing LLP, Apr. 16, 2021, Available at: https:/www.taylorwessing.com/en/insights-and-
events/insights/2021/04/dealing-with-cross-border-transfers-and-other-data-protection-issues-in-ma-deals  (Last
visited on May 12, 2025)
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d) Appraise the structure and authority of the Data Protection Officer (DPO), if any.

What emerges from this evaluation is not merely a compliance checklist but a qualitative judgment of
governance culture, risk tolerance, and the maturity of internal controls. Where such elements are
lacking, the acquiring entity assumes significant exposure to regulatory sanctions, class action
litigation, and reputational degradation.

3.3 Contractual Safeguards and Data Transfer Mechanisms: Engineering Legal Fortification

In cross-border M&A, where data traverses multiple legal jurisdictions, contractual safeguards serve
as a linchpin of risk mitigation. These legal instruments must be meticulously structured to address the
complexities of:

a) Data ownership post-acquisition;
b) Processing obligations and role designation (controller vs processor);
C) Liabilities in the event of data breach or misuse;

d) Third-party processor agreements and sub-processor disclosures.

One of the most critical components in this context is the mechanism employed for international data
transfers. Under GDPR and equivalent regimes, personal data can only be transferred to jurisdictions
offering an “adequate level” of data protection unless appropriate safeguards are instituted. These may
include:

1) Standard Contractual Clauses (SCCs) approved by the European Commission;
2) Binding Corporate Rules (BCRs) for intra-group data transfers;

3) Data Transfer Impact Assessments (DTIAs) post-Schrems II ruling, particularly where SCCs
are deemed insufficient without supplementary protections.

The acquirer must ensure that the target’s existing contracts incorporate these transfer mechanisms
and, where absent or deficient, negotiate reps and warranties, indemnities, and covenants to address
associated risks. Such clauses serve not only as legal insulation but also as leverage in valuation and
integration strategies.

3.4 Governance Standards and Best Practices: Institutionalizing Data Ethics and Accountability

M&A success is not merely measured by integration of operations but by sustained governance and
institutional integrity, especially regarding data stewardship. Thus, post-transaction, the merged
entity must strive to entrench best practices that transcend regulatory compliance and embed a culture
of data ethics.

Governance standards should include:

a) A centralised Data Governance Framework with clearly articulated roles and accountability
structures;

b) Regular data audits and compliance reviews aligned with evolving regulatory landscapes.
C) Mandatory privacy and cybersecurity training for employees across jurisdictions;

d) Establishment of an internal data ethics committee, especially for Al-driven or biometric data
initiatives;
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e) Integration of privacy-by-design and default principles in product and service development.

From a policy perspective, aligning corporate practices with global benchmarks, such as ISO/IEC
27701 (Privacy Information Management) and NIST Cybersecurity Framework, enhances not only
compliance but stakeholder trust and market resilience. In sectors handling highly sensitive data
healthcare, fintech, and telecom the presence of such frameworks can significantly influence regulatory
perceptions and investor sentiment.

The legal dimensions of due diligence and data governance in cross-border M&A are no longer
ancillary they are existentially central. As data becomes the currency of the digital economy, legal
practitioners must adopt a convergence mindset, harmonizing principles of corporate law, regulatory
compliance, cybersecurity, and international data law’s.

Failing to engage deeply with these dimensions invites not only legal liability but strategic
obsolescence. The imperative, therefore, is twofold: to pre-empt legal pitfalls through rigorous and
multidisciplinary due diligence, and to institutionalize governance paradigms that reflect both the
letter and the spirit of data protection laws. In so doing, corporate actors can navigate the labyrinth of
cross-border compliance while upholding the cardinal values of transparency, accountability, and
digital sovereignty?’.

4. Transactional Structuring and Legal Implications

In the digital age, data has assumed a position akin to intellectual capital simultaneously an asset, a
liability, and a fulcrum upon which the fate of mergers and acquisitions (M&A) may pivot. Cross-
border transactions, in particular, operate at the intersection of jurisdictional complexity and regulatory
plurality, necessitating a meticulous legal approach to transactional structuring. The proliferation of
robust data protection statutes across the globe most notably the European Union’s General Data
Protection Regulation (GDPR), the California Consumer Privacy Act (CCPA), and Asia’s growing
regulatory landscape has transformed how M&A professionals appraise, negotiate, and finalize deals.

This critical note explores how data protection and privacy laws are recalibrating the legal foundations
of cross-border M&A, with focused analysis on deal valuation, contractual safeguards, closing
requirements, and post-merger data harmonization.

4.1 Influence of Data Regulations on Deal Valuation

Modern deal valuation extends beyond balance sheets and revenue projections; it now involves
rigorous scrutiny of the target’s data assets and the legal integrity of their collection, processing, and
governance practices. In many sectors particularly technology, fintech, healthcare, and retail personal
and behavioural data form a core value proposition. However, the attractiveness of these datasets is
inextricably linked to their compliance pedigree.

Data protection violations, unresolved regulatory investigations, or a lack of informed user consent can
translate into material risk, warranting valuation discounts or conditional pricing mechanisms. For
instance, a target’s failure to implement appropriate legal bases for processing personal data under

16 “The EU-US Data Privacy Framework: Is the Dragon Eating Its Own Tail?”” arXiv, Jul. 24, 2024, Available at:
https://arxiv.org/abs/2407.17021. (Last visited on May 13, 2025)

17 “Clarifications of Legal Bases for Cross-Border Data Transfers in Landmark Judgment by the Guangzhou
Internet Court in China,” K&L Gates LLP, Oct. 30, 2024, Available at:https://www.klgates.com/Clarifications-of-
Legal-Bases-for-Cross-Border-Data-Transfers-in-Landmark-Judgment-by-the-Guangzhou-Internet-Court-in-
China-10-29-2024 (Last visited on May 13, 2025)
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GDPR may expose an acquirer to retrospective fines of up to 4% of global turnover, compelling buyers
to reassess the anticipated return on investment.

Moreover, recent M&A trends indicate that due diligence now includes data maturity assessments,
wherein the operational, ethical, and regulatory soundness of data management is quantified. Targets
with a demonstrably robust data governance framework may command premium valuations, while
those with opaque or non-compliant data ecosystems may face price erosion or deal abandonment.

4.2 Drafting Representations, Warranties, and Indemnities: Legal Armour Against Data Risk

The drafting of representations and warranties (R&Ws) has emerged as a legal battleground in data-
intensive M&A. These contractual assertions must reflect not only the current state of compliance but
also anticipate potential latent liabilities associated with data misuse or regulatory breach.

Key representations often include:

a) Affirmations that the target’s data processing activities are fully compliant with applicable
laws;

b) Disclosure of prior or pending investigations by data protection authorities;

c) Confirmation that appropriate consent has been obtained for all user data collected;

d) Assurances regarding cybersecurity protocols and breach response mechanisms.

Given the dynamic nature of data law and the risk of ex-post regulatory intervention, parties often
incorporate specific indemnities to insulate the buyer from historical non-compliance. For instance,
where a target has transferred EU data to third countries without adequate safeguards post-Schrems II
ruling, indemnity clauses may assign retrospective liability exclusively to the seller.

Negotiation of these clauses must balance comprehensiveness with enforceability. Overly broad R&W's
may render sellers vulnerable to breach claims, while ambiguous or lax language may deprive
acquirers of meaningful legal recourse. Consequently, a precision-driven approach grounded in legal,
regulatory, and technical acumen is essential.

4.3 Closing Conditions and Regulatory Approvals: Navigating a Fractured Legal Terrain

In cross-border deals, closing conditions increasingly hinge on the satisfaction of data protection
requirements and the procurement of regulatory approvals from diverse jurisdictions. Notably, data-
driven M&As often invoke pre-merger notification obligations not just under antitrust statutes but
also under national data protection regimes.

For example:

1. In jurisdictions like Germany, the Bundeskartellamt and Federal Commissioner for Data
Protection may conduct parallel reviews, particularly where consumer profiling is at stake.

2. Under Chinese law, the Cyberspace Administration of China (CAC) may require security
assessments for cross-border data transfers involving “critical information infrastructure
operators.”

Conditions precedent to closing may include:
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a) Remediation of non-compliant data processing activities;
b) Re-negotiation of third-party data sharing agreements;
c) Securing updated consents from users or data subjects.

In some cases, where data-related risks are pronounced or unresolvable pre-closing, buyers may seek
escrow arrangements, holdbacks, or walk-away rights to guard against unanticipated liabilities.
Additionally, regulatory approvals may delay or derail deal consummation, especially where
regulators impose structural or behavioural remedies linked to data monopolisation concernss.

4.4 Post-Merger Data Integration and Harmonization: The Governance Imperative

Once the transaction closes, the legal narrative shifts from due diligence to post-merger integration
(PMI), where data harmonization emerges as a formidable challenge. The unification of disparate data
ecosystems each shaped by distinct legal and operational norms requires not only technical
interoperability but also regulatory congruence.

Key legal imperatives in this phase include:

o Establishing a unified data governance framework, inclusive of cross-jurisdictional compliance
obligations;

e Revising and consolidating privacy notices and user consents to align with the data handling
policies of the new entity;

e Managing legacy data liabilities, particularly where user data was collected under now-
incompatible consent or purpose structures.

PMI teams must also confront issues related to data subject rights management, ensuring that opt-out
preferences, deletion requests, and access rights are preserved across merged databases. This is
particularly complex where data was collected under varying legal regimes e.g., GDPR’s consent-
driven model vs. CCPA’s opt-out approach.

Furthermore, post-merger entities must establish a data stewardship culture, embedding privacy-by-
design, data minimization, and transparency principles into new processes and products. Failure to do
so not only jeopardize regulatory compliance but also undermines stakeholder trust an increasingly
valuable currency in data-sensitive sectors.

The rise of data protection regulations has heralded a jurisprudential shift in the domain of cross-border
M&A, wherein legal structuring is now inextricably linked to data governance fidelity. Transactional
lawyers must evolve from contract drafters to data architects, capable of synthesizing regulatory
nuances across multiple jurisdictions into coherent, resilient deal frameworks.

From valuation recalibrations driven by compliance metrics, to contractual instruments engineered for
indemnity and accountability, to closing mechanisms contingent on data due diligence, and
culminating in the post-merger reengineering of data practices every stage of the M&A continuum is
now data-contingent.

In this new paradigm, those who master the interplay between transactional law and digital regulation
will not only safeguard legal integrity but also drive strategic value. The fusion of data protection

18 “Invisible Threats: Why Cybersecurity Due Diligence Is Non-negotiable in M&A,” Reuters, Jan. 24, 2025,
Available at: https://www.reuters.com/legal/transactional/invisible-threats-why-cybersecurity-due-diligence-is-
nonnegotiable-ma-2025-01-24/. (Last visited on May 14, 2025)
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jurisprudence with transactional strategy represents the future of intelligent M&A practice one
governed not merely by law, but by data-driven foresight and ethical governance.

5. Enforcement Mechanisms and Legal Accountability

The enforcement landscape surrounding data privacy has matured significantly, driven majorly by the
proliferation of robust legal regimes across the world. Within this evolving legal architecture,
enforcement mechanisms and accountability structures have become pivotal in shaping the contours
and viability of transnational corporate transactions. Key aspects surrounding these mechanisms
coupled with the liabilities arising of the same are as follows:

5.1 The Role of Data Protection Authorities in M&A Oversight

Data Protection Authorities (DPAs) are increasingly assuming an active and influential role in the
oversight of M&A transactions, particularly where personal data is a central asset. These regulatory
bodies are no longer passive observers; instead, they act as gatekeepers, ensuring that acquisitions do
not compromise the privacy rights of data subjects or circumvent jurisdictional protections.

In the European Union, the GDPR empowers DPAs to intervene in proposed mergers where data
processing operations may infringe upon core regulatory principles, including lawful basis, data
minimization, and purpose limitation. For instance, large-scale acquisitions involving platforms with
significant user databases may trigger a review by national DPAs often parallel to competition
authorities if the merger risks creating data monopolies or consolidating profiling capabilities beyond
permissible thresholds.

Similarly, in China, the Cyberspace Administration of China (CAC) exercises a quasi-judicial role in
authorizing cross-border transactions involving “important data” or personal information of large user
bases. Prior security assessments, mandated by PIPL and the Data Security Law, may become
prerequisites for closing.

Thus, the role of DPAs in M&A has evolved into that of a regulatory co-adjudicator, with powers to
impose conditions, demand remedial actions, or even block transactions if privacy compliance is found
wanting.

5.2 Cross-Border Regulatory Cooperation: Toward a Transnational Framework

Given the inherently international character of modern M&A, cross-border regulatory cooperation has
become indispensable for coherent enforcement. The fragmented global data protection landscape
poses challenges, as transactions may simultaneously implicate the laws of multiple jurisdictions each
with its own enforcement mechanisms, notification requirements, and consent frameworks.

In response, transnational forums such as the Global Privacy Assembly (GPA) and International
Conference of Data Protection and Privacy Commissioners have sought to foster regulatory dialogue
and information-sharing. Notably, bilateral arrangements such as those between the EU and certain
third countries enable joint investigations and mutual recognition of enforcement actions.

Such cooperation is essential in scenarios where:
a) Data is transferred across borders post-acquisition;
b) Merged entities operate in both GDPR and non-GDPR jurisdictions;

C) One jurisdiction’s DPA lacks extraterritorial enforcement powers but seeks redress through
coordinated action.
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Moreover, cooperation extends beyond DPAs to include competition authorities, consumer protection
agencies, and financial regulators, particularly in tech-sector mergers where data control confers
significant market power. The trend is toward a multi-regulatory enforcement model, blurring the
lines between privacy, antitrust, and consumer law.

5.3 Legal Liabilities, Sanctions, and Remedies: The Architecture of Accountability

The regulatory muscle behind data protection laws is most evident in the breadth and severity of legal
liabilities and enforcement tools available to DPAs. In the M&A context, acquirers inherit not only data
assets but also the legal obligations and potential liabilities associated with them.

Liabilities may arise from:
a) Historical non-compliance by the target entity;
b) Breaches of representations and warranties in transaction documents;
¢) Improper or unlawful transfer of personal data across jurisdictions;

d) Post-merger data integration without appropriate safeguards or consent.

Under GDPR, acquirers may face administrative fines of up to €20 million or 4% of global annual
turnover, whichever is higher, for violations. Similar provisions exist in other jurisdictions, with Brazil’s
LGPD authorizing penalties up to 2% of revenue and the CCPA enabling statutory damages for
consumers affected by data breaches.

Beyond financial sanctions, DPAs possess remedial powers such as:
a) Ordering cessation or modification of data processing activities;
b) Mandating the deletion or anonymization of unlawfully processed data;
C) Requiring updated user consents or transparency disclosures;

d) Imposing temporary or permanent data transfer restrictions.

Importantly, these remedies may be imposed even post-closing, underscoring the need for acquirers to
conduct granular due diligence and implement post-merger compliance programs. In high-risk deals,
buyers may negotiate special indemnities, escrow arrangements, or holdbacks to manage exposure to
potential regulatory action.

The rise of private enforcement through data subject litigation and collective actions adds another layer
of legal accountability. Class actions under GDPR (Article 80), or lawsuits enabled by state attorneys
general in the U.S., represent a growing vector of enforcement beyond administrative penalties®.

As the digital economy intensifies the centrality of personal data in business strategy, enforcement
mechanisms and legal accountability in cross-border M&A have undergone profound transformation.
No longer confined to regulatory formalities, data protection now shapes deal structure, determines
transactional viability, and influences post-merger risk allocation.

The role of DPAs as proactive regulators, the emergence of transnational enforcement alliances, and the
proliferation of liability frameworks with real punitive teeth compel M&A professionals to recalibrate

19 “The Vital Role of Cybersecurity Representations and Warranties in M&A,” Reuters, Jan. 30, 2025, Available
at: https://www.reuters.com/legal/transactional/vital-role-cybersecurity-representations-warranties-ma-2025-01-
30/. (Last visited on May 14, 2025)
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their approach. Data privacy is no longer a compliance checklist it is a strategic axis of risk, reputation,
and regulation.

In this context, legal advisors must not only possess mastery of local data laws but also adopt a global
risk lens, ensuring that every phase of the M&A lifecycle due diligence, structuring, documentation,
closing, and integration embodies data protection by design and accountability by default.

6. Strategic Recommendations and Way Forward

The rise of complex, multi-jurisdictional data regimes ranging from the European Union’s GDPR to
China’s PIPL, Brazil’s LGPD, and the United States’ patchwork of state-level statutes has imbued M&A
with an unprecedented degree of legal nuance and operational risk. In this climate, ensuring data
compliance is no longer a post-deal afterthought but a fundamental pillar of transactional integrity and
strategic foresight.

6.1 Strategic Insights for Legal and Compliance Professionals

Legal and compliance professionals now inhabit a critical nexus where commercial ambition must be
harmonized with regulatory prudence. In this space, strategic acumen demands more than reactive
compliance; it calls for anticipatory governance and proactive integration of data protection principles
throughout the M&A lifecycle.

Firstly, legal counsel must be equipped with deep jurisdictional awareness not only of statutory
mandates but of their interpretative enforcement by data protection authorities (DPAs). Understanding
how DPAs operationalize concepts such as consent, lawful basis, international transfers, and profiling
is essential for advising on both transactional structuring and post-merger harmonization.

Secondly, due diligence must evolve into a multidisciplinary function that seamlessly integrates legal,
technical, and operational expertise. The emphasis should lie not merely in identifying red flags, but in
quantifying potential exposures, evaluating the maturity of data governance practices, and assessing
cultural readiness for compliance in both acquirer and target entities.

Thirdly, data privacy professionals must ensure that representations, warranties, and indemnities are
drafted with an eye toward risk allocation, incorporating jurisdiction-specific liabilities and regulatory
trends. Sophisticated M&A transactions increasingly require bespoke clauses addressing historical
compliance gaps, pending investigations, or anticipated regulatory developments.

Finally, the integration phase must be approached with deliberate care. Harmonizing disparate privacy
frameworks, rationalizing consent mechanisms, and implementing a unified data protection
governance model across business units should be central to post-merger integration (PMI) strategies.
Cross-functional privacy leadership and a robust change management apparatus are indispensable to
this process.

6.2 Recommendations for Harmonization of Legal Standards

The fragmented global landscape of data protection presents a formidable challenge to legal
predictability and operational coherence in cross-border M&A. Harmonization of legal standards,
while aspirational, is both necessary and increasingly feasible through strategic cooperation.

i.  Promoting Global Interoperability: Policymakers and regulators should accelerate dialogue
around interoperability frameworks such as those fostered by the Global Privacy Assembly

20 “GDPR, Al and Cybersecurity Considerations in M&A Transactions,” Hunton Andrews Kurth LLP, Aug. 21,
2024, Available at: https://www.hunton.com/insights/publications/gdpr-ai-and-cybersecurity-considerations-in-
m-a-transactions. (Last visited on May 14, 2025)
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(GPA) or OECD recommendations that bridge gaps between stringent and emerging data
regimes. The aim should not be uniformity, but practical alignment on principles such as
accountability, transparency, and data minimization.

ii. = Establishing Multilateral Agreements: Bilateral and multilateral data transfer agreements
modelled after the EU-U.S. Data Privacy Framework could provide much-needed legal clarity
for M&A stakeholders navigating transcontinental transactions. These frameworks can be
undergirded by shared enforcement mechanisms and reciprocal recognition of adequacy
decisions.

iii.  Strengthening Cross-Border Regulatory Cooperation: Regulatory authorities must
institutionalize cooperation through joint investigations, shared best practices, and coordinated
enforcement, especially where M&A involves simultaneous review by multiple jurisdictions.
Harmonized regulatory responses will reduce legal uncertainty and discourage jurisdictional
arbitrage.

iv.  Fostering Organizational Readiness: Enterprises must invest in data protection as a strategic
function. Appointing regional Data Protection Officers (DPOs), embedding privacy-by-design
practices, and implementing global compliance frameworks such as ISO/IEC 27701 will ensure
readiness for regulatory scrutiny in any jurisdiction.

6.3 Way Forward

As cross-border M&A transactions become ever more data-intensive, success will be defined not solely
by financial synergy or operational consolidation, but by an entity’s ability to navigate and harmonize
a constellation of privacy obligations. Legal and compliance professionals must rise to this challenge
with intellectual dexterity and forward-thinking strategy, moving beyond statutory interpretation to
architecting resilient data governance infrastructures.

In this paradigm, data protection is not a regulatory hurdle to be surmounted, but a strategic asset to
be leveraged. Organizations that embed this philosophy into their transactional DNA will not only
mitigate risk but gain a decisive edge in an increasingly regulated and privacy-conscious global market.

7. Conclusion

The increasing centrality of data as a strategic corporate asset has fundamentally transformed the legal
architecture of cross-border mergers and acquisitions. This study demonstrates that data protection
and privacy regulations are no longer peripheral compliance concerns but decisive legal determinants
influencing every stage of an M&A transaction, including due diligence, valuation, deal structuring,
regulatory approval, and post-merger integration. The emergence of comprehensive regulatory
regimes such as the General Data Protection Regulation (GDPR), China’s Personal Information
Protection Law (PIPL), the California Consumer Privacy Act (CCPA), Brazil’s Lei Geral de Protegao de
Dados (LGPD), and India’s Digital Personal Data Protection Act (DPDP Act) has created a complex and
fragmented legal environment that significantly affects the feasibility and success of cross-border
transactions.

The research reveals that divergent regulatory frameworks generate substantial jurisdictional conflicts,
increase compliance costs, and expose acquiring entities to considerable legal, financial, and
reputational risks. Extraterritorial application of data protection laws further complicates transaction
planning by extending regulatory obligations beyond national boundaries. Consequently, legal due
diligence has evolved into a sophisticated exercise requiring comprehensive assessment of data
governance practices, cybersecurity preparedness, cross-border transfer mechanisms, and historical
compliance records.

The study further establishes that contractual safeguards, including representations, warranties,
indemnities, and data transfer arrangements, play a critical role in allocating risk and ensuring
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regulatory compliance. Moreover, the growing involvement of Data Protection Authorities (DPAs) and
enhanced international regulatory cooperation underscore the importance of proactive compliance
strategies and robust governance structures. Contemporary enforcement trends demonstrate that
regulators increasingly view data protection as an integral component of market integrity, competition
policy, and consumer protection.
From a broader legal perspective, the absence of globally harmonized privacy standards remains a
significant obstacle to efficient cross-border corporate integration. Therefore, greater international
cooperation, interoperable regulatory frameworks, and strengthened institutional mechanisms are
necessary to reduce legal uncertainty and facilitate responsible data-driven transactions. Organizations
pursuing international acquisitions must adopt privacy-by-design principles, strengthen governance
frameworks, and integrate data protection considerations into strategic decision-making processes.
In conclusion, the future of cross-border M&A will be shaped not merely by financial or commercial
considerations but by the capacity of organizations to navigate evolving data protection obligations
across multiple jurisdictions. Effective management of privacy risks, coupled with forward-looking
legal and compliance strategies, will become indispensable for achieving sustainable transaction
outcomes in an increasingly data-centric global economy.
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