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Abstract

Democratic participation is a foundational value of constitutional governance, rooted in the principle
of universal adult suffrage and the recognition of political agency as an essential attribute of
citizenship. In a constitutional democracy, the right to vote is not merely a statutory privilege but a
core mechanism through which individuals participate in the formation of representative government
and the exercise of sovereign power. India, often described as the world’s largest democracy,
paradoxically imposes significant restrictions on electoral participation through Section 62(5) of the
Representation of the People Act, 1951, which bars persons “confined in prison” from voting, except
those under preventive detention.

This statutory exclusion has profound implications for undertrial prisoners, who constitute a
substantial portion of India’s incarcerated population. Unlike convicted prisoners, undertrials have
not been adjudicated guilty and continue to enjoy the constitutional presumption of innocence until
proven otherwise. Their exclusion from electoral participation raises critical constitutional concerns,
particularly in relation to Articles 14 and 21 of the Constitution of India, which guarantee equality
before law and protection of life and personal liberty, including dignity as an intrinsic constitutional
value. The blanket disenfranchisement of undertrial prisoners thus raises a fundamental question:
whether such exclusion is consistent with the basic structure of democratic governance and
constitutional morality.

The issue assumes further significance in light of comparative constitutional practices. Several
democratic jurisdictions, including South Africa and certain European states, have adopted more
inclusive approaches to prisoner voting rights, either fully or partially permitting electoral
participation irrespective of custodial status. These models reflect an evolving understanding of
democratic inclusion and proportionality in restricting political rights.

This paper critically examines whether India’s existing legal framework creates a democratic deficit by
disproportionately excluding undertrial prisoners from electoral participation. It argues that such
exclusion undermines the principles of universal adult suffrage, constitutional equality, and the
presumption of innocence, thereby weakening the normative foundations of participatory democracy
in India.

|. INTRODUCTION

A. Background

Democracy is anchored in the principle of political equality, where electoral participation functions as
the primary mechanism through which citizens exercise sovereignty. In constitutional theory, the right
to vote is not merely an administrative entitlement but a foundational democratic right that reflects
both civic identity and political agency.! The evolution of universal adult suffrage in India since the

“! Granville Austin, The Indian Constitution: Cornerstone of a Nation (Oxford University Press, New Delhi,
1966).
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adoption of the Constitution in 1950 marks a transformative shift from colonial exclusionary practices
to an inclusive democratic framework. Unlike many Western democracies that gradually expanded
suffrage over extended historical periods, India adopted universal adult franchise at the outset,
thereby affirming equality and participation as core constitutional commitments.?

Within this framework, voting operates as both a legal right and a symbolic affirmation of belonging
within the political community. It enables individuals to influence governance, hold institutions
accountable, and participate in collective decision-making processes. The Supreme Court of India has
consistently recognized voting as an essential feature of democratic governance, closely linked with
constitutional values such as equality, dignity, and political freedom.?

B. Problem Statement

Despite the broad commitment to universal suffrage, Indian electoral law imposes significant
restrictions on voting rights under Section 62(5) of the Representation of the People Act, 1951, which
disqualifies individuals confined in prison from participating in elections, except those under
preventive detention. This statutory exclusion becomes particularly contentious in the context of
undertrial prisoners, who constitute a substantial proportion of India’s prison population.

Undertrials are individuals who have not been convicted of any offence and are legally presumed
innocent until proven guilty. Their prolonged detention is often attributable to systemic delays in the
judicial process, overcrowding in prisons, and socio-economic vulnerabilities rather than adjudicated
criminal culpability. The denial of voting rights to such individuals raises serious constitutional and
normative concerns, particularly in relation to proportionality, fairness, and constitutional morality. It
challenges the coherence of a democratic system that simultaneously recognizes innocence while
restricting fundamental political participation.

C. Research Questions
This study is guided by the following research questions:

1. Does the disenfranchisement of undertrial prisoners violate constitutional guarantees of equality,
dignity, and democratic participation under the Constitution of India?

2. How does Section 62(5) of the Representation of the People Act, 1951 align with the broader
principles of representative democracy and universal adult suffrage?

3. What insights can be drawn from comparative jurisdictions regarding prisoner voting rights and
electoral inclusion?

4. To what extent does the exclusion of undertrial prisoners contribute to a democratic deficit within
the Indian constitutional framework?

D. Objectives
The primary objectives of this research are:

e To critically analyze the legal framework governing prisoner disenfranchisement in India,
particularly Section 62(5) of the Representation of the People Act, 1951.

e To evaluate the constitutional validity of excluding undertrial prisoners from electoral
participation in light of Articles 14, 19, and 21 of the Constitution.

e To examine comparative constitutional practices relating to prisoner voting rights in selected
jurisdictions.

2 Constituent Assembly Debates, Vol. XI (Lok Sabha Secretariat, 1949-1950).
3 PUCL v. Union of India, (2003) 4 SCC 399.
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e To propose reform-oriented recommendations aimed at aligning electoral law with constitutional
principles and democratic values.

E. Methodology

This study adopts a doctrinal legal research methodology, relying on systematic analysis of
constitutional provisions, statutory frameworks, judicial decisions, and policy documents. It also
employs comparative constitutional analysis to examine international approaches to prisoner
enfranchisement, particularly in jurisdictions that adopt more inclusive or proportional restrictions on
voting rights.

Additionally, the research engages with Law Commission reports, parliamentary materials, and
international human rights norms to assess the coherence of India’s legal framework with global
democratic standards. Through this multi-layered analytical approach, the study seeks to evaluate
whether existing restrictions on undertrial prisoners are constitutionally justified or whether they
contribute to a structural democratic deficit in India’s electoral system.

Il. CONCEPTUAL FRAMEWORK: DEMOCRACY, SUFFRAGE, AND
PRISONERS’ RIGHTS

A. Democracy and Political Participation

Democracy, in its constitutional and normative sense, is not limited to periodic elections or
representative institutions; rather, it is fundamentally grounded in the principle of political
participation.* A truly democratic system derives legitimacy from the active involvement of its citizens
in decision-making processes, ensuring that governance reflects the collective will of the people.
Voting serves as the primary institutional mechanism through which this participation is
operationalized, transforming abstract political equality into tangible electoral expression.

Within this framework, the right to vote functions as a central instrument of political equality. It
ensures that each citizen’s voice carries equal weight in shaping legislative and executive authority,
thereby reinforcing the egalitarian foundations of democratic governance.> The exclusion of any group
from this participatory process raises concerns about the completeness and integrity of democratic
representation.

B. Universal Adult Franchise

The principle of universal adult franchise constitutes a cornerstone of India’s constitutional
democracy. The framers of the Constitution deliberately adopted an inclusive electoral model,
rejecting property-based, literacy-based, or status-based qualifications for voting.6 This commitment
marked a decisive break from colonial-era restrictions and affirmed the egalitarian ethos of the
Republic.

Article 326 of the Constitution of India guarantees adult suffrage, subject only to disqualifications that
may be prescribed by law on grounds such as non-residence, unsoundness of mind, crime, or corrupt
or illegal practices.” However, the constitutional guarantee of suffrage must be interpreted in light of
broader constitutional values, including equality, dignity, and democratic participation. The
legitimacy of any statutory disqualification must therefore satisfy constitutional scrutiny and align
with the overarching principles of representative democracy.

C. Prisoners and Civil Rights

4 Robert A. Dahl, On Democracy (Yale University Press, New Haven, 1998).

5 Aharon Barak, The Judge in a Democracy (Princeton University Press, Princeton, 2006).

¢ Granville Austin, The Indian Constitution: Cornerstone of a Nation (Oxford University Press, New Delhi,
1966).

7 Constitution of India, 1950, Art. 326.
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The legal status of prisoners in relation to civil and political rights presents a complex constitutional
issue. A critical distinction exists between convicted prisoners and undertrial prisoners. Convicted
prisoners have been found guilty through due process of law, whereas undertrials remain
unconvicted and are legally presumed innocent.® This distinction is central to assessing the legitimacy
of electoral disenfranchisement.

The presumption of innocence is a foundational principle of criminal jurisprudence, serving as a
safeguard against arbitrary punishment and wrongful deprivation of liberty. Extending punitive
consequences such as voting disqualification to undertrial prisoners raises significant constitutional
concerns, particularly in relation to proportionality and fairness.? Furthermore, Article 21 of the
Constitution guarantees the right to life and personal liberty, which has been expansively interpreted
by the Supreme Court to include dignity as an essential component of constitutional protection.'® The
denial of voting rights, even in the absence of conviction, may therefore implicate questions of dignity
and equal citizenship.

D. Democratic Deficit Concept

The concept of democratic deficit refers to the gap between democratic ideals and actual institutional
practices, particularly where certain groups are excluded from meaningful political participation.! In
electoral democracies, such deficits emerge when legal or structural barriers prevent segments of the
population from exercising voting rights, thereby weakening the representativeness of governance.

In the context of prisoner disenfranchisement, the exclusion of undertrial prisoners contributes to a
form of democratic deficit by removing a constitutionally innocent population from the electoral
process. This exclusion not only reduces political inclusiveness but may also affect the perceived
legitimacy of elected institutions, as governance becomes less reflective of the entire citizenry.

E. Voting as a Fundamental Political Right

Although the right to vote is not expressly enumerated as a fundamental right under Part III of the
Constitution of India, it occupies a constitutionally protected status within the framework of
democratic governance.’? Judicial interpretations have consistently emphasized that voting is an
essential feature of democracy and an integral aspect of political participation, closely connected to the
freedoms guaranteed under Articles 14, 19, and 21.

The Supreme Court has recognized that while the right to vote is statutory in form, it is constitutional
in substance, as it derives legitimacy from the foundational principles of the Constitution.’
Consequently, any restriction on voting rights must be justified on compelling constitutional grounds
and must satisfy the tests of reasonableness, proportionality, and non-arbitrariness. Within this
conceptual framework, the exclusion of undertrial prisoners raises critical questions about the balance
between legislative discretion and constitutional guarantees of democratic participation.

I1l. LEGAL FRAMEWORK GOVERNING ELECTORAL

8 State of Rajasthan v. Balchand, (1977) 4 SCC 308.

° Hussainara Khatoon v. State of Bihar, (1980) 1 SCC 81.

10 Maneka Gandhi v. Union of India, (1978) 1 SCC 248.

' Giandomenico Majone, “Europe’s Democratic Deficit: The Question of Standards” 4(1) European Law
Journal 5 (1998).

12 Jyoti Basu v. Debi Ghosal, (1982) 1 SCC 691.

13 PUCL v. Union of India, (2003) 4 SCC 399.
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DISQUALIFICATION IN INDIA

A. Representation of the People Act, 1951

The primary statutory framework governing electoral disqualifications in India is the Representation
of the People Act, 1951 (RPA). Section 62(5) of the Act provides that no person shall vote at any
election if they are confined in a prison or in the lawful custody of the police, with the exception of
individuals detained under preventive detention laws.!* This provision creates a categorical bar on
electoral participation for both convicted prisoners and undertrial prisoners, irrespective of the nature
or stage of criminal proceedings.

The only statutory relaxation under this provision applies to persons released on bail or parole, who
are not considered to be in “lawful custody” and therefore retain their voting rights.> The effect of
Section 62(5) is thus an absolute disenfranchisement of incarcerated individuals, including those who
have not been convicted of any offence and remain under judicial trial. This legislative design raises
significant constitutional and normative questions, particularly in relation to the presumption of
innocence and proportionality in rights restriction.

B. Constitutional Basis

The constitutional foundation for electoral participation is primarily located in Article 326 of the
Constitution of India, which guarantees universal adult suffrage subject to disqualifications prescribed
by law on grounds such as non-residence, unsoundness of mind, crime, or corrupt or illegal
practices.’® This provision empowers Parliament to regulate electoral eligibility, including the
imposition of reasonable disqualifications.

However, the power of Parliament under Article 326 is not unfettered. Any statutory disqualification
must conform to constitutional principles such as equality under Article 14, protection of life and
personal liberty under Article 21, and the broader constitutional commitment to democratic
governance.'” Therefore, while Section 62(5) derives formal validity from parliamentary authority, its
substantive compatibility with constitutional values remains open to scrutiny.

C. Judicial Interpretation
1. Anukul Chandra Pradhan v. Union of India

The Supreme Court in Anukul Chandra Pradhan v. Union of India upheld the constitutional validity of
prisoner disenfranchisement under Section 62(5) of the RPA.'® The Court reasoned that the exclusion
of prisoners from the electoral process was justified on grounds of administrative convenience and the
necessity of maintaining the integrity of the electoral system. It was also suggested that incarceration,
by its nature, creates practical difficulties in facilitating voting arrangements.

However, the judgment did not engage in an in-depth proportionality analysis, nor did it distinguish
between convicted prisoners and undertrial prisoners in terms of their respective constitutional
entitlements. This has led to scholarly criticism that the decision insufficiently addressed the
presumption of innocence and the differential treatment of undertrial detainees.

2. People’s Union for Civil Liberties v. Union of India

In PUCL v. Union of India, the Supreme Court underscored the importance of free and fair elections as
a basic feature of the Constitution.’” The Court emphasized that electoral processes must reflect
transparency, inclusiveness, and integrity. Although the case primarily dealt with electoral reforms

14 Representation of the People Act, 1951, s. 62(5).

15 Election Commission of India, Handbook for Returning Officers (ECI, New Delhi, 2019).
16 Constitution of India, 1950, Art. 326.

17 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 SCC 1.

8 Anukul Chandra Pradhan v. Union of India, (1997) 6 SCC 1.

19 People’s Union for Civil Liberties v. Union of India, (2003) 4 SCC 399.
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concerning voter disclosure and transparency, its broader reasoning reinforces the centrality of
electoral participation in sustaining democratic legitimacy.

Read together, these judicial pronouncements reveal a tension between administrative justifications
for exclusion and constitutional commitments to participatory democracy.

D. Administrative Practice

The operationalization of Section 62(5) is reinforced through administrative instructions issued by the
Election Commission of India. Under current electoral procedures, prisoners are excluded from voter
lists and are not permitted to cast ballots in polling stations located within prison premises.?0 Unlike
certain jurisdictions that provide mechanisms for postal ballots or mobile polling stations in
correctional facilities, India does not have a systematic framework enabling prisoner voting.

This absence of administrative facilitation effectively transforms statutory disqualification into
practical exclusion. The lack of infrastructure for prison-based voting further entrenches the
disenfranchisement of undertrial prisoners, despite their unconvicted legal status. Additionally,
logistical concerns, including security considerations and electoral management constraints, are often
cited as reasons for maintaining the existing exclusionary framework.

E. Nature of Right to Vote in India

The jurisprudential status of the right to vote in India has been a subject of continuing legal debate.
The Supreme Court has consistently held that the right to vote is not a fundamental right under Part
III of the Constitution but a statutory right conferred by legislation.?! In Jyoti Basu v. Debi Ghosal, the
Court explicitly characterized the right to vote as purely statutory, thereby limiting the scope of
constitutional challenge to electoral disqualifications.?

However, subsequent judicial developments have introduced ambiguity into this position by
recognizing voting as an essential component of democratic governance. In PUCL v. Union of India, the
Court emphasized that voting is integral to the functioning of a democratic polity and closely linked
with constitutional freedoms.?® This dual characterization—statutory in form yet constitutional in
significance —creates interpretive complexity when assessing the validity of restrictions such as those
imposed under Section 62(5).

As a result, the legal framework governing electoral disqualification in India reflects a tension
between legislative discretion and constitutional values. While Parliament possesses the authority to
regulate electoral eligibility, such regulation must ultimately be evaluated against the foundational
principles of democracy, equality, and individual dignity, particularly in cases involving undertrial
prisoners who have not been adjudicated guilty.

IV. UNDERTRIAL PRISONERS IN INDIA: SOCIO-LEGAL REALITY

A. Definition and Legal Status

Undertrial prisoners constitute individuals who are detained in custody while awaiting trial or
judicial determination of their alleged offences. Unlike convicted prisoners, they have not been
adjudicated guilty by a competent court and therefore continue to enjoy the constitutional
presumption of innocence.? Their detention is primarily preventive in nature, intended to ensure their
presence during trial proceedings rather than to serve as a punitive sanction. In principle, undertrial
detention is an exception to liberty rather than its negation, yet in practice it often results in prolonged

20 Election Commission of India, Instructions on Conduct of Elections (ECI, New Delhi, 2021).
2! Jyoti Basu v. Debi Ghosal, (1982) 1 SCC 691.

2 Ibid.

B PUCL v. Union of India, (2003) 4 SCC 399.

24 State of Rajasthan v. Balchand, (1977) 4 SCC 308.
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deprivation of freedom without conviction.

The legal status of undertrials places them in a distinct category within criminal jurisprudence, where
they occupy a liminal space between accusation and conviction. This distinction is critical for assessing
the legitimacy of collateral consequences imposed upon them, including electoral disenfranchisement
under Section 62(5) of the Representation of People Act, 1951.2

B. Scale of Undertrial Population

India’s prison system is characterized by a disproportionately high number of undertrial prisoners.
According to official prison statistics, undertrials constitute a significant majority of the incarcerated
population, in some instances exceeding two-thirds of total inmates.26 This structural imbalance
reflects systemic inefficiencies within the criminal justice system, including delayed adjudication,
procedural backlog, and limited judicial capacity.

Overcrowding in prisons is a direct consequence of this phenomenon. Many correctional facilities
operate far beyond their intended capacity, leading to conditions that have been repeatedly criticized
by courts and human rights bodies. The high proportion of undertrial detainees also underscores the
fact that incarceration in India is frequently not a consequence of conviction but of prolonged judicial
delay.

C. Systemic Issues
1. Delayed Trials

One of the most significant challenges affecting undertrial prisoners is the chronic delay in criminal
adjudication. Cases often remain pending for years due to procedural inefficiencies, shortage of
judicial officers, and infrastructural constraints within the criminal justice system.?” Such delays
effectively convert pre-trial detention into a form of de facto punishment, despite the absence of a
conviction.

2. Bail Denial

Bail jurisprudence in India continues to reflect restrictive practices, particularly in cases involving
socio-economically disadvantaged individuals. The Supreme Court has repeatedly emphasized that
“bail is the rule and jail is the exception,” yet in practice, undertrials frequently remain incarcerated
due to stringent bail conditions or inability to furnish sureties.?® This disproportionately affects
marginalized populations who lack financial resources or social capital.

3. Economic Disadvantage

Socio-economic inequality plays a critical role in determining access to justice. Many undertrial
prisoners belong to economically weaker sections of society and are unable to afford effective legal
representation or comply with procedural requirements for bail. This structural disadvantage
perpetuates prolonged incarceration and reinforces systemic exclusion within the criminal justice
process.

4. Legal Aid Gaps

Although the Legal Services Authorities Act, 1987 provides for free legal aid, its implementation
remains inconsistent across jurisdictions. Inadequate awareness, limited availability of legal aid
lawyers, and institutional inefficiencies contribute to weak representation for undertrial prisoners.?

25 Representation of the People Act, 1951, s. 62(5).

26 National Crime Records Bureau, Prison Statistics India 2022 (Ministry of Home Affairs, Government of
India, 2023).

27 Malimath Committee Report, Reforms of Criminal Justice System (Government of India, 2003).

8 Sanjay Chandra v. CBI, (2012) 1 SCC 40.

2 Legal Services Authorities Act, 1987, ss. 12-14.
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As a result, many detainees are unable to effectively challenge their continued detention or expedite
their trials.

D. Human Rights Concerns

The prolonged detention of undertrial prisoners raises serious concerns under Article 21 of the
Constitution of India, which guarantees the right to life and personal liberty.® Judicial interpretation
has expanded the scope of Article 21 to include the right to a speedy trial as an essential component of
fair procedure. Consequently, excessive pre-trial detention without timely adjudication has been
recognized as a violation of fundamental rights.

The Supreme Court in Hussainara Khatoon v. State of Bihar highlighted the plight of undertrial prisoners
and emphasized that continued detention without trial undermines constitutional guarantees of
liberty and justice.®! Despite such judicial interventions, systemic delays continue to persist, raising
questions about the effectiveness of existing safeguards.

E. Impact of Disenfranchisement

The disenfranchisement of undertrial prisoners under Section 62(5) of the Representation of People
Act, 1951 has profound socio-political consequences. First, it results in political invisibility by
excluding a significant segment of the population from democratic participation. Individuals who
remain part of the citizenry are effectively removed from the electoral process, weakening the
inclusiveness of democratic governance.

Second, disenfranchisement contributes to the erosion of civic identity. Voting is widely recognized as
a key expression of citizenship and political belonging. The denial of this right reinforces the
perception of undertrial prisoners as excluded or marginal members of the political community,
despite their unconvicted status.

Third, electoral exclusion reinforces broader patterns of social marginalization. Undertrial prisoners
are often drawn from economically and socially disadvantaged groups, and their exclusion from
voting further diminishes their capacity to influence policy outcomes that may directly affect their
conditions of detention and reintegration.’? This creates a cycle of exclusion in which legal
vulnerability translates into political invisibility.

Collectively, these factors demonstrate that undertrial imprisonment in India is not merely a legal
condition but a complex socio-legal phenomenon with significant implications for constitutional
rights, democratic participation, and social justice.

V. CONSTITUTIONAL AND HUMAN RIGHTS ANALYSIS

A. Article 21 and Right to Dignity

Article 21 of the Constitution of India guarantees the right to life and personal liberty, which has been
expansively interpreted by the Supreme Court to include the right to live with dignity.?* Within this
constitutional framework, voting is not merely a procedural entitlement but a critical expression of
political identity and civic participation. The act of voting enables individuals to assert their
membership in the political community and participate in collective self-governance.

The denial of voting rights to undertrial prisoners raises significant concerns regarding the erosion of
dignity-based constitutional protection. Since undertrials are not convicted of any offence, their
exclusion from electoral participation may be viewed as a form of symbolic civil death, disconnecting

30 Constitution of India, 1950, Art. 21.

31 Hussainara Khatoon v. State of Bihar, (1980) 1 SCC 81.

32 United Nations Development Programme, Human Development Report: Social Exclusion and Rights (UNDP,
2020).

33 Maneka Gandhi v. Union of India, (1978) 1 SCC 248.
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them from democratic processes despite their continued status as citizens.? The dignity dimension of
Article 21 thus becomes central to assessing whether such disenfranchisement is constitutionally
sustainable.

B. Article 14: Equality before Law

Article 14 guarantees equality before the law and equal protection of laws. Any classification under
Article 14 must satisfy the twin test of intelligible differentia and rational nexus with the object sought
to be achieved.®® The exclusion of both convicted prisoners and undertrial prisoners under Section
62(5) of the Representation of the People Act, 1951 raises the question of whether such a broad
classification is constitutionally justified.

A key issue is whether undertrial prisoners can be placed in the same category as convicted offenders.
While convicted prisoners have been adjudicated guilty, undertrials remain legally presumed
innocent. The absence of a conviction suggests that the classification may lack a rational nexus with
the objective of electoral integrity. Critics argue that a blanket exclusion fails to distinguish between
fundamentally different legal statuses, thereby resulting in arbitrariness.3

C. Article 19 and Political Expression

Although the right to vote is not explicitly enumerated under Article 19, it is closely connected to the
broader freedom of expression and political participation. Voting is widely recognized as a form of
political expression through which citizens communicate preferences regarding governance and
policy direction.?”

The exclusion of undertrial prisoners from voting effectively restricts their ability to participate in
political discourse. This raises questions about whether such exclusion indirectly limits expressive
freedoms, particularly when voting is conceptualized as an act of democratic communication. In this
sense, electoral participation becomes intertwined with constitutional freedoms that collectively
support democratic legitimacy.

D. Doctrine of Proportionality

The doctrine of proportionality, as adopted by the Supreme Court of India, requires that any
restriction on fundamental rights must be suitable, necessary, and balanced against the competing
interests sought to be protected.’® The blanket ban under Section 62(5) must therefore be assessed
against this constitutional standard.

While the State may justify disenfranchisement on grounds of administrative convenience or electoral
integrity, such justifications must be proportionate to the harm caused by exclusion. A blanket
prohibition that fails to distinguish between convicted prisoners and undertrial detainees may be
considered overbroad, particularly when less restrictive alternatives—such as regulated prison voting
mechanisms—exist in comparative jurisdictions.*

E. Presumption of Innocence

The presumption of innocence is a foundational principle of criminal jurisprudence, ensuring that no
individual is treated as guilty until proven so by a competent court.®® Undertrial prisoners, by
definition, fall within this protective ambit. Any legal consequence that assumes guilt prior to
conviction risks undermining this fundamental principle.

34 Aharon Barak, The Judge in a Democracy (Princeton University Press, Princeton, 2006).
35 State of West Bengal v. Anwar Ali Sarkar, AIR 1952 SC 75.

36 E.P. Royappa v. State of Tamil Nadu, (1974) 4 SCC 3.

37 Union of India v. Association for Democratic Reforms, (2002) 5 SCC 294.

38 Modern Dental College v. State of Madhya Pradesh, (2016) 7 SCC 353.

39 BEuropean Court of Human Rights, Hirst v. United Kingdom (No. 2) [2005] ECHR 681.
40 Noor Aga v. State of Punjab, (2008) 16 SCC 417.
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The exclusion of undertrial prisoners from electoral participation appears to conflict with this doctrine
by subjecting them to a form of civic disability without adjudicated guilt. This raises a normative
inconsistency within the criminal justice framework, where individuals are simultaneously presumed
innocent yet denied political rights associated with full citizenship.

F. International Human Rights Law

International human rights law provides additional normative guidance on the issue of prisoner
voting rights. Article 25 of the International Covenant on Civil and Political Rights (ICCPR)
guarantees every citizen the right to participate in public affairs and to vote without unreasonable
restrictions.! The UN Human Rights Committee has consistently interpreted this provision to require
that any limitation on voting rights must be objective, reasonable, and proportionate.

Comparative international practice demonstrates a trend toward greater inclusion of prisoners in
electoral processes, particularly where restrictions are imposed without individualized assessment.
Blanket disenfranchisement policies have been criticized as incompatible with democratic principles
unless justified by compelling and narrowly tailored reasons.

In this context, India’s absolute prohibition under Section 62(5), as applied to undertrial prisoners,
raises concerns regarding its compatibility with international human rights standards. While states
retain discretion in regulating electoral rights, such regulation must align with principles of non-
arbitrariness, proportionality, and democratic inclusion.

Overall, the constitutional and human rights analysis reveals significant tensions between statutory
disenfranchisement and foundational principles of equality, dignity, and democratic participation,
particularly when applied to individuals who have not been convicted of any offence.

VI. COMPARATIVE CONSTITUTIONAL ANALYSIS

A. United Kingdom

The United Kingdom presents a historically restrictive approach to prisoner voting rights, shaped
largely by statutory disqualification provisions under domestic electoral law. For a significant period,
all convicted prisoners were disenfranchised irrespective of sentence length or offence severity. This
blanket ban came under sustained judicial scrutiny following the decision of the European Court of
Human Rights (ECtHR) in Hirst v. United Kingdom (No. 2), wherein the Court held that an
indiscriminate ban on prisoner voting violated Article 3 of Protocol No. 1 of the European Convention
on Human Rights (ECHR), which guarantees the right to free elections.*

Despite this ruling, the UK has been reluctant to fully implement reforms, leading to continued
political and legal debate over compliance with international human rights obligations. Limited
concessions have been made, allowing certain categories of prisoners on temporary release or under
home detention to vote, but the core restriction largely persists. The UK experience reflects the tension
between parliamentary sovereignty and international human rights norms in the context of electoral
inclusion.

B. South Africa

In contrast, South Africa represents a constitutionally expansive approach to prisoner voting rights. In
Minister of Home Affairs v. National Institute for Crime Prevention and the Reintegration of Offenders
(NICRO), the Constitutional Court of South Africa struck down legislation that denied prisoners the

4! International Covenant on Civil and Political Rights, 1966, Art. 25.

42 UN Human Rights Committee, General Comment No. 25 (1996): The Right to Participate in Public Affairs
and Voting Rights.

4 Hirst v. United Kingdom (No. 2) [2005] ECHR 681.
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right to vote.#* The Court held that universal suffrage is a foundational value of South African
democracy and that denying prisoners the right to vote undermines constitutional equality and
dignity.

The Court emphasized that voting rights are not dependent on moral judgment or penal status but are
inherent in citizenship. It further rejected administrative inconvenience as a justification for
disenfranchisement, reinforcing the principle that democratic participation must be broadly inclusive
unless compelling justification exists for restriction.

C. United States

The United States adopts a fragmented, state-based approach to prisoner disenfranchisement. While
federal law does not mandate a uniform rule, individual states regulate voting rights of incarcerated
and formerly incarcerated persons. Many states impose felony disenfranchisement laws that restrict
voting during imprisonment and, in some cases, extend beyond release.

The Supreme Court of the United States, in Richardson v. Ramirez, upheld the constitutionality of
felony disenfranchisement under Section 2 of the Fourteenth Amendment, interpreting it as an explicit
constitutional authorization for states to restrict voting rights based on criminal conviction.4
However, this approach has been widely criticized for producing significant racial and socio-economic
disparities in political participation. The U.S. model therefore reflects a permissive stance toward
exclusion, but one increasingly contested in academic and civil rights discourse.

D. Canada

Canada represents a strong judicial endorsement of prisoner enfranchisement. In Sauvé v. Canada
(Chief Electoral Officer), the Supreme Court of Canada struck down provisions that denied voting rights
to all incarcerated persons serving sentences of two years or more.* The Court held that such
restrictions violated Section 3 of the Canadian Charter of Rights and Freedoms, which guarantees
every citizen the right to vote.

Importantly, the Court emphasized that voter disenfranchisement is incompatible with democratic
principles unless it can be justified under the Charter’s limitation clause. It rejected arguments based
on civic responsibility, moral exclusion, and deterrence, holding that prisoners remain full members of
the political community regardless of incarceration status. The decision reflects a strong rights-based
and inclusionary approach to electoral participation.

E. European Court of Human Rights

The European Court of Human Rights has developed a progressively inclusionary jurisprudence on
prisoner voting rights under Article 3 of Protocol No. 1 of the European Convention on Human
Rights. In Hirst v. United Kingdom (No. 2), the Court held that blanket bans on prisoner voting are
incompatible with democratic principles.” Subsequent decisions have reinforced the requirement that
any restriction must be proportionate, individualized, and justified by legitimate aims.

The ECtHR does not prohibit all forms of prisoner disenfranchisement but insists on a nuanced, case-
by-case approach rather than categorical exclusion. This jurisprudence has significantly influenced
constitutional courts across Europe and has contributed to a broader international consensus favoring
proportionality in electoral restrictions.

F. Lessons for India

A comparative analysis reveals a clear global trend toward the inclusion rather than exclusion of
prisoners in electoral processes, particularly in constitutional democracies that emphasize rights-based

4 Minister of Home Affairs v. NICRO 2004 (5) SA 513 (CC).

4 Richardson v. Ramirez, 418 U.S. 24 (1974).

46 Sauvé v. Canada (Chief Electoral Officer) [2002] 3 SCR 519.

47 European Court of Human Rights, Hirst v. United Kingdom (No. 2) [2005] ECHR 681.



1107 / Journal of Daoist Studies 19-4s

governance. Jurisdictions such as South Africa and Canada adopt strongly inclusive approaches,
recognizing voting as an inherent attribute of citizenship and rejecting blanket disenfranchisement.
The European Court of Human Rights similarly advocates for proportionality and individualized
assessment rather than categorical bans.

Even jurisdictions with restrictive traditions, such as the United Kingdom and the United States, have
faced sustained judicial and political pressure to reform exclusionary frameworks. The evolving
international consensus suggests that blanket bans on prisoner voting are increasingly viewed as
disproportionate and inconsistent with democratic norms.

For India, these comparative experiences offer important constitutional insights. Section 62(5) of the
Representation of the People Act, 1951, which imposes an absolute prohibition on voting by
incarcerated persons, including undertrial prisoners, stands in contrast to global trends favoring
inclusion. The absence of differentiation between convicted prisoners and undertrials further
exacerbates concerns of disproportionality and arbitrariness.

Accordingly, the comparative constitutional landscape indicates that India’s current approach may
require reconsideration in light of evolving democratic standards, particularly those emphasizing
universal suffrage, presumption of innocence, and inclusive citizenship as essential components of
constitutional democracy.

VIl. ELECTORAL EXCLUSION AND DEMOCRATIC DEFICIT IN INDIA

A. Concept of Democratic Deficit

The concept of democratic deficit refers to the gap between the normative ideals of democratic
participation and the actual inclusiveness of political institutions. In a constitutional democracy,
legitimacy is derived not only from periodic elections but from the meaningful inclusion of all eligible
citizens in the electoral process.® When significant sections of the population are excluded from
voting, the representativeness of governance is weakened, thereby affecting the legitimacy of
democratic outcomes. Electoral exclusion thus produces a structural deficit that undermines the
foundational principle of political equality.

B. Undertrials as a Marginalized Political Class

Undertrial prisoners in India constitute a distinct yet politically invisible class within the democratic
framework. Although they remain citizens with constitutional rights intact, their exclusion from
electoral participation renders them effectively absent from the democratic process. This invisibility
results in a condition where a large segment of the population is formally recognized by law but
functionally excluded from political representation.

The absence of electoral voice means that undertrials have no direct influence over policy decisions
that affect prison conditions, criminal justice reforms, or bail frameworks. This disconnect between
citizenship and participation creates a category of “invisible electorate,” reinforcing their
marginalization within the constitutional order.

C. Structural Inequality

The overrepresentation of economically and socially disadvantaged groups within the undertrial
population reflects deep structural inequalities in the criminal justice system. Empirical studies
indicate that incarceration disproportionately affects individuals from marginalized socio-economic
backgrounds, often due to limited access to legal representation and financial constraints.4

48 Robert A. Dahl, On Democracy (Yale University Press, New Haven, 1998).
49 National Crime Records Bureau, Prison Statistics India 2022 (Ministry of Home Affairs, Government of
India, 2023).
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This structural bias compounds the effects of electoral exclusion, as already disadvantaged
populations are further deprived of political agency. Consequently, disenfranchisement operates not
merely as a legal restriction but as an extension of broader systemic inequality within governance and
justice structures.

D. Impact on Electoral Outcomes

Although undertrial prisoners constitute a numerically significant population within the criminal
justice system, their exclusion from electoral participation renders them politically irrelevant in
practice. This paradox—numerical presence combined with political absence—distorts the
representative nature of democracy.

The exclusion of such a large group raises concerns about whether electoral outcomes truly reflect the
will of the entire citizenry. Even if undertrials do not form a decisive electoral bloc, their systematic
exclusion contributes to a cumulative distortion of representative democracy by narrowing the scope
of political participation and reinforcing selective citizenship.

E. Constitutional Morality and Inclusion

The principle of constitutional morality requires adherence not only to the letter of constitutional
provisions but also to their underlying values, including equality, dignity, and inclusion.®® Within this
framework, democratic participation must be interpreted expansively to ensure that all citizens,
particularly those not yet convicted of any offence, retain meaningful access to political rights.

An inclusive democracy demands that exclusions from voting be narrowly tailored and justified by
compelling constitutional reasons. The continued disenfranchisement of undertrial prisoners raises
concerns regarding the compatibility of statutory exclusions with constitutional morality and the
broader commitment to participatory governance.

VIII.POLICY CRITIQUE AND LAW COMMISSION RECOMMENDATIONS

A. Law Commission of India Reports

The Law Commission of India has periodically examined issues relating to electoral reforms and
disqualifications, particularly in its reports on electoral law and criminalisation of politics.>® However,
despite addressing broader electoral reforms, these reports have not recommended any substantial
reconsideration of prisoner voting rights. The absence of focused recommendations on undertrial
disenfranchisement reflects a persistent legislative and policy gap in addressing this issue.

B. Critique of Section 62(5)

Section 62(5) of the Representation of the People Act, 1951 suffers from structural overbreadth, as it
imposes a blanket prohibition on all incarcerated individuals without differentiating between
convicted prisoners and undertrial detainees.® This lack of distinction raises serious constitutional
concerns, particularly in light of the presumption of innocence and proportionality principles.

By treating undertrials and convicts alike, the provision fails to account for their fundamentally
different legal statuses. As a result, it risks imposing punitive consequences on individuals who have
not been adjudicated guilty, thereby undermining principles of fairness and substantive equality.

C. Administrative Feasibility Argument

A common justification for maintaining prisoner disenfranchisement is the alleged administrative
difficulty of facilitating voting within correctional facilities. Concerns include logistical challenges,
security risks, and the integrity of electoral processes. However, comparative constitutional practice

30 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225.
51 Law Commission of India, Report No. 244: Electoral Disqualifications (Government of India, 2015).
52 Representation of the People Act, 1951, s. 62(5).
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demonstrates that such challenges are not insurmountable.

Jurisdictions that permit prisoner voting have implemented mechanisms such as postal ballots, proxy
voting, and supervised polling stations within prisons. These models suggest that administrative
inconvenience alone is insufficient to justify complete exclusion from electoral participation.

D. Need for Reform

Reform of India’s electoral framework is necessary to align statutory provisions with constitutional
values and comparative democratic standards. Introducing pilot postal ballot systems for undertrial
prisoners could serve as a pragmatic starting point for inclusive electoral reform. Such mechanisms
would ensure participation without compromising administrative efficiency or electoral integrity.

Additionally, mobile voting arrangements or designated prison polling booths may be explored to
facilitate secure and transparent voting processes. These reforms would not only enhance democratic
inclusiveness but also reinforce the legitimacy of electoral outcomes by ensuring broader participation
in the democratic process.>?

IX. RECOMMENDATIONS

A. Legislative Reform

A fundamental reform of the existing legal framework is required to address the constitutional
tensions arising from the disenfranchisement of undertrial prisoners. Section 62(5) of the
Representation of the People Act, 1951 should be amended to explicitly distinguish between convicted
prisoners and undertrial detainees.>* While restrictions on voting by convicted persons may be
retained subject to constitutional scrutiny, undertrial prisoners—who remain legally presumed
innocent—should be granted voting rights as part of their citizenship entitlements.

Such an amendment would align statutory law with constitutional principles of proportionality,
equality, and presumption of innocence, thereby reducing the existing democratic deficit in electoral
participation.

B. Judicial Reinterpretation

The judiciary may also play a transformative role by adopting an expansive interpretation of Articles
14 and 21 of the Constitution of India. Recognizing the right to vote as an integral aspect of dignity,
equality, and democratic participation would enable courts to reassess blanket disenfranchisement
provisions.5>

A rights-oriented judicial approach could read down overly broad restrictions and ensure that
electoral exclusions are narrowly tailored, justified, and proportionate to legitimate state interests.

C. Administrative Measures

In addition to legislative and judicial reforms, administrative innovations are essential to
operationalize inclusive voting rights. Establishing prison-based polling booths would ensure secure
and transparent voting within correctional facilities without compromising electoral integrity.5

Alternatively, the introduction of postal ballot systems for undertrial prisoners could serve as a
practical mechanism for enabling participation. Such systems have been successfully implemented in
several comparative jurisdictions and can be adapted to the Indian context with appropriate
safeguards.

53 Buropean Court of Human Rights, Hirst v. United Kingdom (No. 2) [2005] ECHR 681.

54 Representation of the People Act, 1951, s. 62(5).
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D. Human Rights-Based Approach

India’s electoral framework should also be aligned with international human rights standards,
particularly Article 25 of the International Covenant on Civil and Political Rights (ICCPR), which
guarantees every citizen the right to vote without unreasonable restrictions.”

Adopting a human rights-based approach would require that any limitation on voting rights be
reasonable, proportionate, and non-discriminatory. This would strengthen India’s compliance with
global democratic norms and reinforce its commitment to inclusive governance.

E. Digital Voting Considerations

Emerging technological developments provide additional avenues for electoral reform. Secure
electronic voting systems, if carefully designed and tested, could be explored through pilot programs
for undertrial prisoners. Such systems must incorporate robust cybersecurity safeguards, identity
verification mechanisms, and transparency protocols to ensure electoral integrity.

Digital voting solutions, if implemented cautiously, may significantly enhance accessibility while
reducing logistical challenges associated with prison-based voting infrastructure.

X. CONCLUSION

Democratic governance is premised on the principle of inclusive participation, where every eligible
citizen has an equal opportunity to contribute to the electoral process. The exclusion of undertrial
prisoners from voting rights raises fundamental questions about the coherence of this principle within
India’s constitutional framework.

Undertrial prisoners occupy a unique legal position: they are constitutionally presumed innocent yet
are subject to complete electoral exclusion under Section 62(5) of the Representation of the People Act,
1951. This creates a normative contradiction wherein individuals who have not been convicted of any
offence are nevertheless deprived of a core democratic entitlement.

The resulting framework produces a democratic paradox in which citizenship exists without full
political participation. Comparative constitutional jurisprudence demonstrates a global trend toward
greater inclusion of prisoners in electoral processes, with several jurisdictions moving away from
blanket disenfranchisement toward proportional and rights-based restrictions.

India’s continued adherence to categorical exclusion reflects a tension between administrative
convenience and constitutional morality. While concerns relating to electoral logistics and prison
administration are valid, they must be balanced against the foundational values of equality, dignity,
and democratic participation.

Reforming the current legal framework to include undertrial prisoners within the ambit of electoral
participation would significantly strengthen India’s democratic architecture. Such reform would not
only align domestic law with constitutional principles and international human rights standards but
also reduce the existing democratic deficit by ensuring broader and more inclusive political
representation.

Ultimately, a truly representative democracy must extend its participatory guarantees to all citizens,
particularly those who remain unconvicted yet are systematically excluded from the electoral process.
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